
IMPORTANT JUDGMENT - the KZN High Court 

declaring contracts of a municipality constitutionally invalid 

  

Umgungundlovu District Municipality v Amaraka Investments 37 
(Pty) Limited and Others  

  

The Municipality, also a Water Services Authority in terms of the Water Services Act, 
sought declaratory orders in the form of a review of its own decisions to authorise 
and conclude three contracts 

  

         In 2011 the Municipality concluded a Service Level Agreement with 
Amaraka, a developer of a medical center that was to be built 

         the SLA related to bulk services including sewage services - see par [7]   

         the terms of the agreement were subsequently amended by way of 3 
addendums, all concluded with the authority of the full Council 

  

The salient terms of the contract- 

         the Municipality had to build and provide an effluent treatment plant for the 
development, which it had approved  

         the Municipality could not do so due to budgetary constraints  

         Amaraka then agreed to build an effluent conservancy tank from 
which the Municipality would cart the effluent to a treatment plant  

         the Municipality had no tankers to do so - Amaraka agreed to do so 
for a charge and commenced the outsourcing of the transportation and 
dumping of the effluent from the conservancy tank 

         Amaraka carted loads of effluent at the agreed rate  

         When the Municipality failed to make payment excess of R9 million, Amaraka 
forwarded a breach notice to the Municipality 

         the Municipality then lodged the review application 

The Municipality contended that it - 



         abdicated its function in allowing Amaraka to take over the emptying of the 
conservancy tank and transport the effluent to its waste water treatment works.  

         abdicated its functions by authorising Amaraka to contract an external service 
provider without following the required processes and procedures 

  

The Municipality, therefore (so it averred) failed to comply with the requirements of s 
76 and 78 of the Systems Act and to subject the provision of the service to a 
competitive procurement process in terms of its own SCM Policy. 

  

These failures, the Municipality submitted, constituted administrative action and the 
resultant unlawfulness of what was done falls to be reviewed and set aside in terms of 
the applicable provisions of PAJA, alternatively on the principle of legality since they 
offend the rule of law. 

  

The court commenced by considering inter alia the following issues – 

  

           whether the review application ought to have been considered in terms of 
PAJA or as a legality review. 

         the court, relying on State Information Technology Agency Soc Ltd v 
Gijima Holdings (Pty) Ltd, held that the Municipality’s review of its own 
decision can only proceed under the principle of legality - see par [29] -[32] 

  

           whether the provisions in the addenda to the service level agreement was 
concluded in violation of ss 76, 78 and 80 of the Systems Act 

         it found that he Municipality clearly misconstrued its power and that this 
failure offended the principle of legality.  

  

           whether the Municipality’s delay in bringing the application was reasonable 

         the Court held that the delay was unreasonable - see par [33] -[36] 

         the Court held that the delay was unreasonable 

  



The Court finally considered s 172 of the Constitution enjoins it to declare any law or 
conduct that is inconsistent with the Constitution to be invalid to the extent of its 
inconsistency and to make any order that is” just and equitable” 

         see par [43] – [45] 

  

The Court declared the three addenda constitutionally invalid and suspended the 
declaration of invalidity pending the Municipality complying with the legal prescripts, 
i.e. sections 76 and 78 of the Systems Act and subjecting the provision of the service 
to a competitive procurement process. 

  

 


