
IMPORTANT JUDGMENT 

  

  

Minister of Home Affairs v Public Protector  

  

  

Background 

  

The Minister appealed to the Supreme Court of Appeal (the SCA) against a judgment that had 

held that the Public Protector had committed no irregularity when she had found the 

Department of Home Affairs to have been guilty of maladministration and had directed that it 

take certain remedial action. 

  

The judgment is a sequel to an incident involving the first secretary of the South African 

embassy in Cuba 

  

The appeal 

  

The merits of the case are not of importance to local government. What is however, is the 

SCA’s arguments and explanations pertaining to the distinction (and sometimes similarities) 

between administrative justice as contemplated in the PAJA on the one hand and the principle 

of legality on the other hand 

  

[27]      Review in terms of both the PAJA and the principle of legality stems from the 

rule of law. Section 33(1) and (2) of the Constitution as well as the PAJA gives effect 

to the rule of law in respect of only administrative action. The principle of legality gives 

effect to the rule of law in relation to all other exercises of public power, such as 

executive power …………………………………………… 

  

See in particular par [27] - [36] 



  

Regarding the powers of the Public Protector the SCA stated - 

  

[36] Administrative action concerns the taking of a decision. The type of decision 

envisaged is a decision ‘of an administrative nature’. This is so because administrative 

action generally involves ‘the conduct of the bureaucracy (whoever the bureaucratic 

functionary might be) in carrying out the daily functions of the State’. While I accept 

that public administration in a modern state encompasses an extremely wide range of 

activities, including investigative functions and the exercise of powers of compunction, 

I am of the view that the factors listed below distinguish the decisions of the Public 

Protector from decisions of an administrative nature. 

  

See the ‘factors’ at par [37]. 

  

And in conclusion - 

  

[56] I have concluded that the constitutional and statutory powers and functions vested 

in the Public Protector to investigate, report on and remedy maladministration are not 

administrative in nature and so are not reviewable in terms of s 6 of the PAJA. This 

being so, the Public Protector’s exercise of her core powers and functions is reviewable 

on the basis of the principle of legality that stems from the founding constitutional value 

of the rule of law. On the facts, however, I have found that the appellants have failed to 

establish any ground of review. That being so, the appeal must fail. 

 


