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BACKGROUND

 The Minister for CoGTA –

• Submitted the Municipal Systems Amendment Bill (the Bill) in

Parliament in May 2010.

• Introduced the Bill to Parliament (NA) on 19 July 2010.

 The Bill was referred to the Joint Tagging Mechanism (JTM) for

classification and to the Portfolio Committee on Co-operative

Governance and Traditional Affairs for consideration.

 During the enactment process, the JTM “tagged” the Bill as an ordinary

Bill not affecting the provinces.

 Parliament approved the Bill, following the process for ordinary bills not

affecting the provinces, set out in section 75 of the Constitution on 19 April

2011.

 The President assented to the Local Government: Municipal Systems

Amendment Act (MSAA), 2011 (Act No. 7 of 2011) [the MSAA) on 5 July

2011.



PROBLEM STATEMENT

 South African Municipal Workers Union (SAMWU) instituted

proceedings in the High Court of South Africa Gauteng, Division,

Pretoria in September 2013 to challenge the constitutionality of the

MSAA.

 The application consisted of two issues:

o it contended that the MSAA was incorrectly tagged as an ordinary

bill not affecting the provinces (section 75 bill), rather than an

ordinary bill affecting the provinces (section 76 bill) (procedural

challenge).

o it submitted that section 56A, when read together with the

definition of “political office” in section 1, is inconsistent with

the Constitution as it amounts to an unjustifiable limitation of a

number of rights, including the right to make free political choices

as enshrined in section 19(1) of the Constitution (substantive

challenge).



JUDGMENT BY THE HIGH COURT (Court Case 3558/ 2013)

 The High Court of South Africa, Gauteng Division, Pretoria (the High

Court) made the following order on 23 February 2016:

o Declared the MSAA unconstitutional and invalid as it failed to

comply with the procedures set out in section 76 of the Constitution

(On the grounds of Tagging).

o Considered it unnecessary to decide the substantive issues

relating to limitation of political rights of municipal managers and

managers reporting to municipal managers.

 In terms of the provisions of section 167(5) of the Constitution order

number (1) above is referred to the Constitutional Court for

confirmation.



CON-COURT HEARING (CCT 54/16)

 10 November 2016, before the Constitutional Court, SAMWU sought

–

o a confirmation of the High Court’s declaration of invalidity with

respect to the procedural challenge; and

o direct access to appeal the High Court’s failure to make a

determination on the substantive challenge.

 The Speaker of the National Assembly and Chairperson of the

National Council of Provinces jointly sought to limit the

retrospective effect of the confirmation of the declaration.



CON-COURT JUDGMENT (CCT 54/16)

 On 9 March 2017, the Con-Court:

o Confirmed the High Court ruling by declaring the MSAA invalid.

o Suspended the invalidity of the MSAA for a period of 24 months

to enable the Legislature (not the Executive) an opportunity to

correct the defect as identified by the Courts (Tagging).



PLANS TO ADDRESS THE LEGISLATIVE DEFECTS – AS 
IDENTIFIED BY COURTS

 CoGTA supports the Con-Court order that Parliament must remedy the

tagging of Bill.

 On 20 March 2017, the Minister for CoGTA, requested Parliament to remedy

the defects (i.e. tagging of the Bill as a section 76 Bill).

 The Legislative Drafting Unit (LDU) within the Constitutional and Legal
Services Office gave a legal opinion advising the Portfolio Committee as
follows:

o As part of oversight: The Committee may confirm with the

Department the process of introducing an Amendment Bill with the

deadline of 9 March in mind.

o As a Committee Bill: The Committee could request permission to

introduce a Committee Bill that will address this issue. Consultation

with the Department on this issue will then be a part of the Committee

Bill’s legislative process.
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PLANS TO ADDRESS THE LEGISLATIVE DEFECTS – AS 
IDENTIFIED BY COURTS

 The LDU recommended that the Committee –

o consult the Department on its intention in respect of the Act; and

o invites the LDU to brief the Committee on this matter and/or assist the
Committee on the drafting of a Committee Bill (which has already been
developed by the LDU).

 The Department supports the latter option due to the following reasons:

o The legislative process to introduce the Bill will take approximately 18
months to complete and therefore the Bill will not meet the deadline of
9 March 2019.

o Failure to meet the deadline will –

• be in contempt of court; and

• attract litigation cases with huge costs from the State.
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PROPOSAL FOR NEW INSERTION

 Due to the limited timeframe imposed by the Constitutional Court to remedy
the tagging defects in the Bill and to avert contempt of court, it is proposed
that the following minor amendments be effected on the Bill to address the
current implementation challenges and to provide legal certainty:

• A new clause be inserted to provide that the employment contract for a
manager directly accountable to a municipal manager must be on a
permanent basis; and

• Section 57(6) of the Systems Act be amended by insertion of the
following underlined words:

“that the employment contract for a manager directly accountable to
a municipal manager must stipulate the terms of the renewal of the
employment contract, but only by agreement between the parties,
as prescribed.”

• The municipal council may, in special circumstances and on good cause
shown, apply in writing to the MEC for local government to appoint a
manager directly accountable to a municipal manager on a fixed term
contract up to a maximum of five years.
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Thank You!


